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FOGNANI & FAUGHT,PLLC

Attorneys at Law

August 15,2012

Via Certified Mail-Return Receipt Requested Via Hand Delivery

Chief, Environmental Enforcement Section Margaret (Peggy) J. Livingston

Environment and Natural Resources Division Senior Enforcement Attorney

U.S. Department of Justice 1595 Wynkoop Street (8-ENFL)
(DJ # 90-11-3-08764) Denver, Colorado 80202-1129

P.O. Box 7611

Washington, D.C. 20044-7611

Via Hand Delivery

Maureen O’Reilly

EPA Enforcement Specialist

Richardson Flat Superfund Site

U.S. Environmental Protection Agency, Region 8
1595 Wynkoop Street (§ENF-RC)

Denver, Colorado 80202-1129

Re:  Notice of Suit or Claim Pursuant to Partial Consent Decree Lodged on
September S, 2006

Dear Ladies and Gentlemen:

In accordance with Paragraph 22 of the above-referenced Partial Consent Decree,
and on behalf of Xstrata PLC (“Xstrata), a UK corporation, I am hereby providing notice
that a suit or claim for contribution has been brought by ASARCO LLC (“Asarco”), a
Delaware corporation, by filing a Complaint against Xstrata. For your information and
clarification, Xstrata is the ultimate parent company of Noranda Mining Inc. (“Noranda™)
and Falconbridge Limited (“Falconbridge™), the parties to the relevant Partial Consent
Decree. As Xstrata is not a successor-in-interest to those companies we consider the claim
misguided. Nevertheless, it is possible that the correct entity or entities may be substituted
in due course and survive legal challenge and as such Xstrata is hereby providing notice of
the filing of a suit or claim for contribution, in accordance with paragraph 22 of the Partial
Consent Decree and within the requisite 14-day time period from the date of service of
Asarco’s Complaint. The Complaint filed by Asarco was served on Xstrata on Friday,
August 3, 2012, assuming service of process was effective.

1801 Broadway, Suite 800, Denver, Colorado 80202 (r) 303.382.6200 () 303.382.6210 .
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For your convenience, we have attached to this Notice a copy of the Partial Consent
Decree and the Asarco Complaint. We look forward to your thoughts and comments and
to a further discussion of Xstrata’s rights and obligations under the Partial Consent Decree
given the filing of the Complaint by Asarco. Of course, if you have any questions or
comments, please do not hesitate to contact me on behalf of Xstrata.

Very truly yours,

 —

John D. Fognani
of FOGNANI & FAUGHT, PLLC

JDF klw

Enclosures

cc w/encls.: Matthew Payten, Xstrata Copper Canada
Kendall R. McLaughlin, Esq.
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e SUMMARY OF THEDOCUMENT TO BE SERVED

Convention on. the Serwce ‘Abread-of Judmal and Extra;udncml Documents-in- le or Commemsl
" Matters, sngned at The Hague, the 15th of November 1965.

s against it, and to summon it 10 s¢

N Daie éhd blece for'eﬁtefiﬁ:g a

~ Not: apphcable (NIA)

- Ddﬁérdf judgment**:

Not applicable (N/A)
o T:me-hmlts stated in the document"

:Defendant is to.serve wrmen defenses to the action on Plamtlﬁ’s attorney w1thm 30 calendar days after recelvmg the documents

‘EXT_RA‘JUDIC]AL DOCUMENT**

Nature and purpose of the document: Not applicable (N/A)

Time-limits stated in the document**: Not applicable (N/A)

* If appropriate, identity and address of the person interested in the transmission of the document.

** Delete if inappropriate.
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A vt b e e gt

18 you (no ountmg the day you recewed it), you must serve .
: : [ il uon unde,_ ,Rule 120f the Federal Rules of le Procedure The’
- answer or mouon must be. served on the '

Gregory Evans me .
Williaim-R. Pletcher ; land & Hart LLP :
{nteger Law Corporation - 2 South Main' Street Suite 2200

811 W Tth Street 12!h Floor Los An » -Satt Lake City, ut 84101

If you fail to do so, judgment by default will be entered agalnst you for the rehef demanded in the complamL You also _
must file your answer. or monon thh the court, - . '

D. Mark Jones -

Name of clerk-of court

Date: 0710212042 J
IR Depu \c erk’s signature

(Use 60 days if the defendant is the United Statex ora Unired Slaies agency, or is an officer or énployee of the United States allowed 60 days by
Rule 12(a)(3).) : )
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S A0440 (Rev.04108) Civid Summons (Pags2) -

Proof of Serviee - -

Date: _

" Server'ssignatire |

“Printed heme and fitle

Server’s address

Import: .
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UNITED STATES mscrmc*r COURT
DlSTRICT OF UTAH, CENTRAL DIVISION

_ .. ASARCO LLC,aDelawa:e corporatlon, COMPL AINT |

. Paintiff, | -

S : 1. . CaseNo.: 2:12-cv-00527-EJF

e Ak o .y ' Magistrate Judge Evelyn J. Furse

.. XSTRATAPLC, a UK corporation, Magistrate Judge Evelyn J. Furse

Defendant. JURY TRIAL DEMANDED

ASARCO LLC (“Asarco™) complains of Defendant and alleges:
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o NATURE OF 'rmc AC’I’ION

§ 9613(b), and 28-'U-.S C § 1391(b) because the clalms arose, and the- threatened and/or actual

releases of hazardous substances occurred w:thm the sttrlct of Utah, Cemral DIVIS]OI]
: -:P_LAINTIFF
4, Aéambz-is_a'li;nitéd -iiabilityboq’xpany organized under the laws of the state of
Delaware. As‘aﬁ:o has taken re’spon.-nsib’ili‘ty for the cieanup of all of its known liabilities for-any
“releases” under CERCLA Section 107(a), et seq., 42 U.S.C. § 9607(a), et seq., for Asarco’s .
historic mining operations at the Site, and Asarco has seéttled all of its liability at the Site with the
United States.
DEFENDANT
5. Xstrata PLC (“Xstrata™) is a UK corporation that has owned or operated mining
operations involving and discharging hazardous substances in facilities in and near the Site.

Xstrata operates a mining facility in Summit County, Utah. Xstrata is successor-in-interest to
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Envuronm tal Res 6. C pensanon, and Llablhty Information System (“CBRCLIS”) The ;5. o

. site ldenuﬁcahon 'mbe for the tallmgs nnpoundment is UT980952840. _
_ 7 In addmon to the tallmgs 1mpoundment, the Site includes the Ontario #3 mme, the»
- Kcetley Dram Tunnel pomons of the Lower Silver Creek Area; a slurry line,. and other
: assoclated mme workmgs '

;8.  _ .;v-_-Defend?ng Xstrata, and vigs;predecessor companies, owned and operated and/or
.co_n_tinue‘s; to .()_Wn_dxtaid.dpera’te ::a_ facility in the vicinity of the Site and these operations have
released and contrlbutcd lead and/&r arsenic to the environment at the Site.

9. On August 9, 2605; Asarco filed a voluntary petition for relief under Chapter 11
of the United States Bankruptéy ‘Code in the Bankruptcy Court for the Southern District of Texas

(the “Bankruptcy Courﬁ’).



part of 1ts rcorgamzatnon '[hus thc Rlchardson Flats Site Settlement

cial y approved settlement which stems from enforcement action taken' pursuantv V .

to Sectlon 10 or Sec ] 107 of CERCLA.
T chardsonFlats Site Settlement funds a cleanup at the -Rit_:’hardsop F[at.é:‘Sife o
that addressesfullyall of the Asarcowaste, as well as other harmful substances goVem_éd under
CERCLAandreleasedbyDefendant during its ownership or_-operation-t)f facilities at the
'Richardsoh'.F'lzit; Site 6’1‘ near of adjacent to the Richardson Flats Site.
o . COUNTI
CLAIM FOR CONTRIBUTION UNDER SECTION 113(f) OF CERCLA
14.  Plaintiff incorporates by reference paragraphs 1 through 13 as if fully set forth

herein.
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5 _,fsubstances' 42US. C. § 9607(a)(3)

Defendant is liable under Section 107(a) of CERCLA if the, person accepted iny

substances for h‘ansport to disposal or treatment facllmes mcmeratnon vessels or sites

.selec & by such person, from which there is a release, or a threatened release whlch caus&s the - .Z L L

. _mcu,rr_ence__:qf response costs. 42 U.S.C. § 9607(a)(4).

21.- Defendant is a person who is liable for owning and/or operating facilities. st o.r. |
from whlch hazardous substances were disposed under 42 U.S. C. § 9607(a)(2), for arrangmg
t:'ansport-or disposal of hazardous substances under 42 U.S.C. § 9607(a)(3), and/or 'transporti'ng_

hazardous substances in or near the Site, under 42 U.S.C. § 9607(a)(4).
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oy | 22 Asarco has resolved:.‘ ”ERCLA habxhty for response actnon wnth the Umted States J

,,’ugh the _;udlcnally approved bankrup reorganm _on and may seek contr:butlon pursuant to

for response action
ount representsmore

doussubstances

' jés,; WHEREFORE Plamnff‘f spectfullly requests that judgment be entered in its

favor and agamst Defendant

. Ordenng Defendant 10 pay oontnbutton to’ Plamtlff in a sum to be
determined by the Cou:t to be owed to Plamtlff for response costs;

. Awardmg Pl_amni_‘f its costs -a}ncvlv- a_t_tomeys * fees; and
. Awarding Plait_iﬁﬁ‘ all ‘_o,th'Er' :r.e_lie_f that the Court deerﬁs appropriate.
B Respectfully submitted,
Dated: June 5, 2012 |

By:_/s/_James A. Holtkamp .
Gregory Evans (California SBN 147623)
Pro Hac Vice Application Pending
William R. Pletcher (California SBN 212664)
Pro Hac Vice Application Pending
Tanya Guerrero (New York SBN 4602553)
Pro Hac Vice Application Pending
Integer Law Corporation
811 West Seventh Street, Twelfth Floor
Los Angeles, California 90017
Telephone: (213) 627-2268
Facsimile: (213) 627-2579







